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B Health Toolkit

Dear Colleague,

The Colorado Association for School-Based Health Care (CASBHC) is pleased to present you with the
Colorado edition of “Understanding Minor Consent and Confidentiality”. This toolkit was originally
developed by the Adolescent Health Working Group and the California Adolescent Health Collaborative.

Since 2008, when CASBHC began its work on the Adolescent Reproductive Health Toolkit, school-based
health center providers have presented a multitude of questions regarding minor consent and
confidentiality. While researching the topics, CASBHC came across the California toolkit, which
addressed the very same issues providers in Colorado were asking about.

With permission, the original toolkit has been adapted to include Colorado specific statutes and
information. Parts of the toolkit that did not require adaptation have been taken directly from the
California toolkit as those tools had already been developed and reviewed by an array of experts.
Additional resources were also added to address the many differences in laws between the two states.
All the materials were then reviewed by a local committee comprised of doctors, nurse practitioners,
and lawyers. The adapted toolkit includes:

e Charts on minor consent and confidentiality

e Practice tools

e Resource sheets

e Health education handouts for teens and their parents/guardians
e Online resources and research

e Legal information

e Information addressing issues of HIPAA and FERPA

The materials included in this toolkit are free to copy and distribute to your adolescent patients and
their families or to hang in waiting and exam rooms. This information applies not only to teens utilizing
school-based health centers, but to teens accessing services in a variety of medical settings.

Please note, this document is intended only for use as a reference. It is not legal advice. Legal counsel
should be consulted for additional information. If you have questions regarding the toolkit or the
included resources, please call the Colorado Association for School-Based Health Care at 303-399-6380.

Sincerely,
Melinda Gonzales

Director, Adolescent Health Programs
Colorado Association for School Based Health Care
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Colorado Minor Consent Laws

This chart describes the medical services that minors in Colorado may obtain on their own consent.

Family Planning, Reproductive Health

Contraception and
Information about Contraception

e See also “Family Planning Services
Funded through Title X” below.

e With the minor’s consent, a physician may give birth control
procedures, information and supplies to any minor of any age
who requests and is in need of them. Colo. Rev. Stat. § 13-22-
105. (See statute for complete list of minors who may obtain
such care.)

e Colorado law also states that:

e “[a]ll medically acceptable contraceptive procedures,
supplies, and information shall be readily and practically
available to each person desirous of the same regardless of
sex, sexual orientation, race, color, creed, religion,
disability, age, income, number of children, marital status,
citizenship, national origin, ancestry, or motive.” Colo. Rev.
Stat. § 25-6-102(1).

e “No hospital, clinic, medical center, institution, or pharmacy
shall subject any person to any standard or requirement as
a prerequisite for any contraceptive procedures, supplies,
or information, including sterilization, other than referral to
a physician.” Colo. Rev. Stat. § 25-6-102(3).

e “Dissemination of medically acceptable contraceptive
information by duly authorized persons at schools, in state,
district, and county health and welfare departments or
public health agencies, in medical facilities at institutions of
higher education, and at other agencies and
instrumentalities of this state is consistent with public
policy.” Colo. Rev. Stat. § 25-6-102(8).

e This statute does not allow minors to consent to permanent
sterilization on their own accord. Colo. Rev. Stat. § 25-6-102(6).

Prenatal, Delivery, and Post-Delivery
Medical Care

A pregnant minor of any age may authorize prenatal, delivery, and
post-delivery medical care for herself related to the intended live
birth of a child. Colo. Rev. Stat. § 13-22-103.5.

Abortion

A minor of any age may consent for her own abortion services.
However, in many circumstances, the provider cannot perform the
procedure until 48 hours after delivery of written notice to parents
or other specified persons. See Colo. Rev. Stat. §§ 12-37.5-103 to
105. Notice is not required in all circumstances. There also is a
judicial bypass option. The notification requirements, exceptions to
notification and judicial bypass process are described in the tool
entitled “Confidentiality of Adolescent Medical Records under
Colorado law” also in this toolkit.

© 2011 National Center for Youth Law, Adolescent Health Law Project, www.teenhealthlaw.org
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Diagnosis and Treatment for Sexually
Transmitted Infections

Upon the minor’s consent, a physician may diagnose, prescribe for,
and treat a minor of any age for a sexually transmitted infection.
Colo. Rev. Stat. § 25-4-402(4).

HIV Testing and Treatment

Upon the minor’s consent, qualified medical practitioners and
facilities may examine and treat a minor of any age for HIV
infection. Colo. Rev. Stat. § 25-4-1405(6).

Family Planning Services Funded through
Title X

Including, among other services, contraception,
STD testing, and breast and pelvic
examinations.

Title X funded services must be made available to all minors,
regardless of their age, based on the minor’s consent. See 42 C.F.R.
§ 59.5(a)(4).

The Title X Family Planning program is part of the federal Public
Health Service Act and funds family planning programs nationally.
See www.cdphe.state.co.us/pp/womens/famplan.html for more
information.

Services Following Sexual Assault

Services for Victims of a “Sexual Offense”

Sexual offenses are defined in reference to Part
4 of Article 3 of Title 18 of the Colorado Revised
Statutes, and they include, among others, the
crimes of sexual assault, sexual assault on a
child, and unlawful sexual contact.

e When a minor “indicates that he or she was the victim of a
sexual offense,” a physician may, with the minor’s consent,
perform customary and necessary examinations to obtain
evidence of the sexual offense and may prescribe for and treat
the patient for any immediate condition caused by the sexual
offense. Colo. Rev. Stat. § 13-22-106(1).

e Health care facilities that provide emergency care to sexual
assault survivors and are licensed pursuant to Title 25, Article 3,
Part 1 of the revised statutes must inform survivors in a timely
manner about the availability and use of emergency
contraceptives. There are a few situations in which this is not
required. Colo. Rev. Stat. § 25-3-110.

Mental Health, Treatment for Drug or Alcohol
Use or Addiction

Mental Health Treatment

Special rules apply to inpatient and
electroconvulsive treatment.

A minor who is fifteen years of age or older may consent to receive
mental health services to be rendered by a facility or a professional
person. Colo. Rev. Stat. § 27-65-103(2).

Treatment for Addiction to or Use of Drugs

e With the minor’s consent, a physician “may examine, prescribe
for, and treat such minor patient for addiction to or use of drugs
without the consent of or notification to the parent, parents, or
legal guardian of such minor patient, or to any other person
having custody or decision-making responsibility with respect to
the medical care of such minor patient.” Colo. Rev. Stat. § 13-
22-102.

e “Minors may voluntarily apply for admission to alcohol/other
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Treatment for Addiction to or Use of Drugs

drug abuse treatment, regardless of their age, with or without
parental or legal guardian consent providing the treatment
agency demonstrates adherence to its policy regarding
admission of minors without parental or legal guardian consent.
...Minors' signatures shall suffice to authorize treatment,
releases of information, fee payment (if minors have personal
control of adequate financial resources), and other documents
requiring client signatures. 6 Colo. Code Regs. § 1008-1
(15.225.2)" (emphasis added).

Treatment for Alcoholism and Intoxication

“An alcoholic, including a minor, may apply for voluntary
treatment directly to an approved treatment facility.”

Colo. Rev. Stat. § 27-81-109.

“An intoxicated person or person intoxicated or incapacitated
by alcohol, including a minor, may voluntarily admit himself or
herself to an approved treatment facility for emergency
treatment.”

Colo. Rev. Stat. § 27-81-110.

“Minors may voluntarily apply for admission to alcohol/other
drug abuse treatment, regardless of their age, with or without
parental or legal guardian consent providing the treatment
agency demonstrates adherence to its policy regarding
admission of minors without parental or legal guardian consent.
... Minors' signatures shall suffice to authorize treatment,
releases of information, fee payment (if minors have personal
control of adequate financial resources), and other documents
requiring client signatures.” 6 Colo. Code Regs. § 1008-1
(15.225.2)*(emphasis added).

Definitions

“’Alcoholic’ means a person who habitually lacks self-control as
to the use of alcoholic beverages or uses alcoholic beverages to
the extent that his or her health is substantially impaired or
endangered or his or her social or economic function is
substantially disrupted. Nothing in this subsection (1) shall
preclude the denomination of an alcoholic as intoxicated by
alcohol or incapacitated by alcohol.”

Colo. Rev. Stat. § 27-81-102(1).

“/Incapacitated by alcohol’ means that a person, as a result of
the use of alcohol, is unconscious, has his or her judgment
otherwise so impaired that he or she is incapable of realizing
and making a rational decision with respect to his or her need
for treatment, is unable to take care of his or her basic personal
needs or safety, or lacks sufficient understanding or capacity to
make or communicate rational decisions about himself or
herself.”

" This regulation applies to programs licensed to treat minors by the Colo. Department of Human Services — Alcohol and Drug Abuse Division. (6 Colo.

Code Regs. § 1008-1 (15.210)).

*This regulation applies to programs licensed by the Colo. Department of Human Services — Alcohol and Drug Abuse Division. (6 Colo. Code Regs. §

1008-1 (15.210)).
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Colo. Rev. Stat. § 27-81-102(9).

e “Intoxicated person’ or ‘person intoxicated by alcohol’ means a
person whose mental or physical functioning is temporarily but
substantially impaired as a result of the presence of alcohol in
his or her body. Colo. Rev. Stat. § 27-81-102(11).

e '"Approved private treatment facility’ means a private agency
meeting the standards prescribed in section 27-81-106 (1) and
approved under section 27-81-106...."Approved public
treatment facility’ means a treatment agency operating under
the direction and control of or approved by the unit or providing
treatment under this article through a contract with the unit
under section 27-81-105 (7) and meeting the standards
prescribed in section 27-81-106 (1) and approved under section
27-81-106.” Colo. Rev. Stat. § 27-81-102(2&3).

General Care / Consent Based on Minor’s Status

Minor, 15 Years or Older, Living Separate
and Apart, and Managing Own
Financial Affairs

A minor fifteen years of age or older who is living separate and
apart from his or her parent, parents, or legal guardian, with or
without the consent of his or her parent, parents, or legal guardian,
and is managing his or her own financial affairs, regardless of the
source of his or her income may give consent to organ or tissue
donation or the furnishing of hospital, medical, dental, emergency
health, and surgical care to himself or herself.”Colo. Rev. Stat. § 13-
22-103(1).

Married Minor

Any minor who has contracted a lawful marriage may give consent
to organ or tissue donation or the furnishing of hospital, medical,
dental, emergency health, and surgical care to himself or herself.
Colo. Rev. Stat. § 13-22-103(1).

Minors in Colorado’s Youthful Offender
System

® A minor “who has been sentenced to the youthful offender
system pursuant to this section” can consent to “hospital,
medical, mental health, dental, emergency health, or
emergency surgical care” without the consent of a parent or
legal guardian. Colo. Rev. Stat. § 18-1.3-407(4.5).

® This law applies only to the Youthful Offender System, which is
separate from the main juvenile justice system. More
information about the Colorado Youthful Offender System can
be found on the Colorado Department of Corrections site, at
http://www.doc.state.co.us/facility/yos-youthful-offender-

system
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TIPS, TRICKS, & TOOLS: Minor Consent

COLORADO MINOR CONSENT LAWS — Quick Reference Chart

SERVICES YOUTH CAN OBTAIN ON THEIR OWN

Family Planning Services Funded by Title X
e Includes (among others) contraception, STD testing, and
breast and pelvic examinations.

Minors of any age

Prenatal, Delivery, and Post- Delivery Care
e Medical care related to the intended live birth of a child.

Pregnant minors of any age

Contraception
e Birth control procedures, supplies, and information.
e This does not include sterilization

Minors of any age who request
and need birth control

Abortion®

Minors of any age

Sexually Transmitted Infections
e Diagnosis and treatment

Minors of any age

HIV
e Diagnosis and treatment

Minors of any age

Treatment after Sexual Offense (Sexual Assault)
e Examinations, prescription and treatment of victim for any
immediate condition caused by a sexual offense
e For this purpose, “sexual offenses” include (but are not
limited to) sexual assault, sexual assault on a child and
unlawful sexual contact as defined by Colorado law.

Minors of any age

Mental Health Treatment
e Includes outpatient treatment
e Minors cannot consent to electroconvulsive treatment

Minors 15 years of age or older

Alcohol / Drug Abuse Treatment
e Includes treatment for addiction to or use of drugs,
emergency treatment for intoxication, and treatment for
alcoholism.

Minors of any age

1

For more information and detail about these laws, see the companion tool entitled “Colorado

Minor Consent Laws.” Remember that consent and confidentiality are different concepts. For

more information on confidentiality laws, see the tool entitled “Confidentiality of Adolescent

Medical Records under Colorado Law.”

The Title X Family Planning Program is part of the federal Public Health Services Act. For more

information on Title X family planning services and Title X funded providers in Colorado, go to

www.cdphe.state.co.us/pp/womens/famplan.html.

A parent is not required to consent to a minor’s abortion. However, the minor’s parent(s) must be

notified 48 hours before the abortion can be performed unless an exception applies or the minor

obtains a court order through the judicial bypass process. See the tool entitled “Confidentiality of

Adolescent Medical Records under Colorado Law” for more information.
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TIPS, TRICKS & TOOLS: Confidentiality _

CONFIDENTIALITY OF ADOLESCENT MEDICAL INFORMATION UNDER
COLORADO LAW

Q: What laws protect the confidentiality of health information in Colorado?

A: Sseveral federal and state laws and regulations protect the confidentiality of health information in
Colorado. They apply in different circumstances, depending on the type of health service provided, the
funding source for the service, and the type of professional or agency providing the service, among
other things. Some have broader application than others.

One law that applies in most contexts is the Privacy Rule created pursuant to the federal Health
Insurance Portability and Accountability Act of 1996 (HIPAA). HIPAA protects the confidentiality of
health information held by “covered entities.”* Most, but not all, health care providers and agencies in
Colorado are “covered entities”? subject to HIPAA.

Other federal laws and regulations also apply in certain circumstances to protect the confidentiality of
certain records. Some examples of these laws are described below in the response to the question
“What laws limit or grant parent access to medical information about minors?”

Colorado also has state statutes and regulations that apply in specific circumstances to protect the
confidentiality of specific records. For example, one Colorado statute limits access to medical
information in “public records.”? Another statute specifically protects the confidentiality of certain
behavioral and mental health information.*

Health care providers subject to HIPAA must follow both the federal HIPAA Privacy Rule and applicable
state law when possible. If the federal and state laws conflict, providers usually must follow the more
stringent confidentiality protection, be it in federal or state law.’

Q: What is the confidentiality rule under HIPAA?

A: HIPAA limits “covered entities” from disclosing what HIPAA defines as “protected health
information”® (PHI). A health care provider can only disclose PHI if the provider has a signed
authorization allowing for the disclosure, or if there is a specific exception in federal or state law that
allows or requires the disclosure.’

145 C.F.R. Parts 160 and 164.

245 C.F.R. § 160.103 (“ Covered entity means: (1) A health plan. (2) A health care clearinghouse. (3) A health care provider who
transmits any health information in electronic form in connection with a transaction covered by this subchapter.”).

3 Colo. Rev. Stat. [hereinafter “C.R.S.”| § 24-72-204(3)(a).

4See CR.S. § 27-65-121.

545 C.FR. §160.203.

645 C.F.R. § 160.103 (defining “protected health information,” “health information,” and “individually identifiable health
information”). PHI includes oral communications as well as written or electronically transmitted information, created or received by a
health care provider; that relate to the past, present or future physical or mental health or condition of an individual; and either
identify the individual or can be used to identify the individual patient.

7See 45 C.EF.R. § 164.502.
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TIPS, TRICKS & TOOLS: Confidentiality _

Q: What disclosures are permitted under HIPAA without an authorization?

A: HIPAA contains several exceptions that allow or require health care providers to disclose medical
information in certain circumstances without need of a written authorization. In all cases, disclosure
must be limited to the requirements of the law.® Examples of these exceptions include, but are not
limited to, the following:

e  For Treatment, Payment and Health Care Operations
HIPAA permits a health care provider to use or disclose protected health care information for
treatment, payment and health care operations, as defined by HIPAA.? Providers should
consult legal counsel for more information, including information regarding the intersection of
HIPAA and state law.

e Mandated Child Abuse Reporting
Colorado’s child abuse reporting law requires certain named professionals to make child
abuse reports and requires release of certain otherwise protected medical information as part
of the report.’”® HIPAA regulations allow health care providers to comply with this law.** (For
more information on mandated reporting, see the document entitled “Colorado Mandated
Child Abuse Reporting” in this toolkit).

e Reporting Certain Wounds and Injuries
State law requires certain licensed health care providers to report certain wounds to law
enforcement.™ HIPAA regulations allow health care providers to comply with this law.™

e  Other Disclosures
There are additional exceptions allowing or requiring disclosures, even absent patient or
parent authorization. Please see HIPAA and other relevant law and consult legal counsel for
more information.

Q: Who may sign an authorization to disclose a minor’s medical information under HIPAA?

A: Under HIPAA, a parent or guardian™ usually must sign an authorization to release health
information about their minor child.'® However, there are exceptions.

885ee 45 C.F.R. § 164.512(a)(1).

945 C.F.R. § 164.502(a)(1)(ii); 45 C.F.R. § 164.506(a),(c).

10 C.R.S. § 19-3-304.

8¢ 45 CTF.R. § 164.512. See Colo. A.G. Op. No. 03-06 at 6.

12CR.S. § 12-36-135(1)(a)( “It shall be the duty of every licensee who attends or treats a bullet wound, a gunshot wound, a powder
burn, or any other injury arising from the discharge of a firearm, or an injury caused by a knife, an ice pick, or any other sharp or
pointed instrument that the licensee believes to have been intentionally inflicted upon a person, or an injury arising from a dog bite
that the licensee believes was inflicted upon a person by a dangerous dog, as defined in section 18-9-204.5 (2) (b), C.R.S., or any other
injury that the licensee has reason to believe involves a criminal act, including injuries resulting from domestic violence, to report the
injury at once to the police of the city, town, or city and county or the sheriff of the county in which the licensee is located....”).

1385¢e 45 C.F.R. § 164.512; See Colo. A.G. Op. No. 03-06 at 3-4.

14See HIPAA for definitions of “Parent” and “guardian.” Other laws may use slightly different definitions. Legal counsel can provide
more information.

1545 C.F.R. §§ 164.502(g)(1); (g)(3); see 45 C.F.R. § 164.508(c)(vi).
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For example, if the minor consented for his or her own care, the HIPAA regulations state that the
minor must authorize disclosure of the related records.™® The minor also must sign the authorization in
a few other situations; for example, the minor must sign if a court consented for the minor’s medical
care pursuant to state law or the parent or guardian assented to an agreement of confidentiality."

Other laws and regulations contain different rules regarding who must sign an authorization to release
records, and these rules may apply depending on the type of service provided or the funding source for
the service, among other things. For example, if the records relate to services funded under the federal
Title X family planning program, the minor patient must sign any authorization to release medical
information.® Similarly, if the records relate to individuals in substance abuse treatment and are
subject to the federal regulations protecting such records, then the minor patient must sign any
authorization to release the information.™

Q: May parents access information regarding health services provided to their children?

A: Under HIPAA, parents and guardians generally have a right to inspect their minor children’s
records.”

When a minor consents for his or her own care, the HIPAA regulations state that only the minor can sign
to release the related records. However, HIPAA treats parents and parent access differently.

When a minor consents for his or her own health care, the HIPAA regulations state that a parent or
guardian’s right to inspect the related medical records is determined by state and federal law, not
HIPAA.?* The federal and Colorado state laws that specifically /imit or grant parental access to a child’s
“minor consent” records are discussed in the answer to the following question.

If there is nothing in any other law, including case law, specifying whether or not a parent may have
access to the information, the HIPAA regulations state that a health care provider may decide to provide
or deny access to a parent or guardian as long as that decision is consistent with state or local law, and
the decision is made by a licensed health care professional exercising his or her professional judgment.
Providers should consult legal counsel for more information about application of this rule.

22

Q: What laws may limit or grant parent access to medical information about minors?

A:

Laws Limiting Parental Access to a Minor’s Medical Record Based on Risk To Minor Patient:

16 45 C.FR. § 164.502(2)(3) ).
171d.
1842 C.F.R. § 59.11.
1942 CEFR. §§ 2.11, 2.14.
45 CER. §§ 164.502(0) (1) (3): @(1): @@(0); 164524,
21 45 C.F.R. § 164.502(2) (3) ).
245 CER. §§ 164.502(2) (D) (&(v); @)D @1); @G)D); @©6)-
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> Risk of Domestic Violence/Abuse/Neglect/Endangerment if Records Disclosed

Health care providers who are covered under the HIPAA Privacy Rule may refuse to provide parents
(known as personal representatives) access to a minor’s medical records, even when parents
otherwise would have a right of access, if:

(1) The providers have a “reasonable belief” that:
(A) The minor has been or may be subjected to domestic violence, abuse or neglect by the
parent, guardian or other giving consent; or
(B) Treating such person as the personal representative could endanger the minor;
and:

(2) The provider, in the exercise of professional judgment, decides that it is not in the best interest
of the minor to give the parent, guardian or other such access.”

Providers should consult with their legal counsel before using their discretion to deny access to
records under this law.

Laws That Explicitly Limit or Grant Access to Medical Information Based on Type of Medical Service:

» Abortion Services
Minors have a right to obtain an abortion on their own accord. However, the minors’ parents must
be notified at least 48 hours before the procedure takes place in most but not all cases. State law
prescribes the required reporting procedure, including who must provide notice, and how such

notice should be delivered.

Exceptions to Notice Requirement:

There are exceptions to this notification requirement. For example, there are provisions for notice
to just one parent as well as to alternate caretakers, such as a foster parent, court-appointed
guardian, or an adult relative, when certain circumstances exist.

Further, notification is not required in the following circumstances:

(1) when the person or persons entitled to notice certify in writing that they have been notified;

(2) when “the pregnant minor declares that she is a victim of child abuse or neglect by the acts or
omissions of the person who would be entitled to notice” and the physician has reported the
abuse (in making the child abuse report, “the physician shall not reveal that he or she learned of
the abuse or neglect as the result of the minor seeking an abortion.”);

(3) when the attending physician certifies in the pregnant minor’s medical record that there is a
medical emergency as defined by the statute and there is insufficient time to provide notice; or

(4) when the minor petitions for and obtains a valid court order, pursuant to § 12-37.5-107. This is

2345 C.FR. § 164.502(g)(5).
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known as “judicial bypass.”

Judicial Bypass:
If a minor does not want her parents notified, the minor may elect to petition the court for

permission to proceed without parent notification. When a minor petitions for a court order, the
judge must grant the minor’s petition if the judge finds that giving the notice is not in the best
interest of the minor, or if the judge determines, “by clear and convincing evidence, that the minor
is sufficiently mature to decide whether to have an abortion.” C. R. S. § 12-37.5-107. For a full
description of the notification requirement, its exceptions, and the judicial bypass process, see
C.R.S. §§ 12-37.5-103 through 105.

» Alcohol and Drug Abuse Treatment/Emergency Treatment of Intoxication
There are different confidentiality rules under federal and state law. Providers meeting the criteria
in footnote 24 must follow the federal regulations as well as applicable state law to the extent

possible.?* Providers that don’t meet the federal criteria must follow applicable state law.

Federal requlations:

For individuals or programs meeting the federal criteria, federal law generally prohibits disclosing
any drug or alcohol treatment information to parents without the minor’s written consent. This
includes disclosure of patient identifying information to a parent for purpose of obtaining financial
reimbursement. One exception is that an individual or program may share certain information with
parents if the individual or program director determines the following three conditions are met:

1. The minor’s situation poses a substantial threat to the life or physical well-being of the minor or
another;

2. This threat may be reduced by communicating relevant facts to the minor’s parents; and

3. The minor lacks the capacity because of extreme youth or a mental or physical condition to
make a rational decision on whether to disclose to her parents.”

In such a case, the individual or program may share with parents any facts relevant to reducing the
threat.

Colorado law:

For programs licensed to treat minors by the Alcohol and Drug Abuse Division of the Colorado
Department of Human Services, the general rule is that “[w]ritten information about minors'

24 Federal confidentiality law applies to any individual, program, or facility that meets the following two criteria: 1. The individual,
program, or facility is federally assisted. (Federally assisted means authorized, certified, licensed, or funded in whole or in part by any
department of the federal government. Examples include programs that are: tax exempt; receiving tax-deductible donations; receiving
any federal operating funds; or registered with Medicare.)(42 C.F.R. § 2.12); AND

2. The individual or program: 1) Is an individual or program that holds itself out as providing alcohol or drug abuse diagnosis,
treatment, or referral; OR 2) Is a staff member at a general medical facility whose primary function is, and who is identified as, a
provider of alcohol or drug abuse diagnosis, treatment, or referral; OR 3) Is a unit at a general medical facility that holds itself out as
providing alcohol or drug abuse diagnosis, treatment, or referral. (42 C.F.R. §§ 2.11; 2.12).

%542 CFR. §2.14.
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treatment, including dates/times of admission or discharge, shall not be disclosed to parents or
legal guardians without minors' express written consent, in accordance with federal and state
confidentiality regulations.” However, there is an exception to this rule that allows notification to
parents if all three of the following conditions are present:

1. In the judgment of the treatment director or designated staff, minors do not have the capacity
to rationally decide whether to consent to notification due to age or medical and/or mental
conditions;

2. Disclosure is necessary to protect the lives or well being of minors or others; and

3. Essential medical information is necessary for parents or legal guardians to make informed
medical decisions on behalf of minors.*

Colorado law for emergency treatment of intoxication or incapacitation by alcohol:

When a person is admitted for emergency treatment for intoxication or incapacitation by alcohol to
an approved treatment facility?’,“his or her family or next of kin shall be notified as promptly as
possible.” An exception to this requirement exists for adults who request that there be no
notification.?®

» Family Planning Services (Title X funded)

The Title X Family Planning program is part of the federal Public Health Service Act and funds family
planning programs nationally. For more information and a list of Title X funded providers in
Colorado, see www.cdphe.state.co.us/pp/womens/famplan.html.

When providing Title X funded care, health care providers must follow federal Title X law and
regulations.” Federal regulations implementing the Title X program require health care providers to
keep personal information regarding Title X funded services confidential and require that providers
obtain written authorization to release that information in most cases. The minor patient signs the
authorization to release his or her Title X service information. Parents cannot access or obtain
information about their minor child’s Title X services without their child’s written permission.* Title
X regulations preempt state law if the state law would limit access or eligibility to the services
provided through Title X.**

26 6 Colo. Code Regs. § 1008-1 (15.225.3).

27 Colo. Rev. Stat. § 27-81-102(2&3) (" Approved private treatment facility’ means a private agency meeting the standards prescribed in
section 27-81-106 (1) and approved under section 27-81-1006...."Approved public treatment facility’ means a treatment agency
operating under the direction and control of or approved by the unit or providing treatment under this article through a contract
with the unit under section 27-81-105 (7) and meeting the standards prescribed in section 27-81-106 (1) and approved under
section 27-81-106.”).

28 Colo. Rev. Stat. § 27-81-110(5).

2 See 42 U.S.C. § 300; 42 CF.R. § 59.1.

042 CFR. §59.11.

31 See Planned Parenthood Federation v. Heckler, 712 F. 2d 650, 663-664 (D.C. Cir. 1983)(“[U]nder the Supremacy Clause of the

Constitution states are not permitted to establish eligibility standards for federal assistance programs that conflict with the existing

federal statutory or regulatory scheme.”); Planned Parenthood Assoc. of Utah v. Matheson, 582 F. Supp. 1001, 1006 (D. Utah 1983); see also

County of St. Charles v. Missouri Family Health Council, 107 F.3d 682 (8t Cir. 1997); Does 1-4 v. Utah Dept. of Health, 776 F.2d 253 (10th Cir.

1985); Doe v. Pickett, 480 F. Supp. 1218, 1220-1221 (D.W.Va. 1979).
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» Family Planning Services (funded by other than Title X)

Family planning records for services funded by other federal programs, such as Medicaid, are
protected by separate federal confidentiality rules. The federal and state constitutions, as well as
state policy on family planning, also provide a separate basis for providers to keep minors’ family
planning information confidential. Providers of family planning services should speak to legal
counsel for further guidance on how and when the federal constitution and these other rules apply
in this context.

> HIV Testing and Treatment

If the services are funded by Title X, then Title X confidentiality regulations apply. Federal
regulations implementing the Title X program require health care providers to keep personal
information regarding Title X funded services confidential and require that clinics obtain written
authorization to release that information in most cases. The minor patient must sign an
authorization to release his or her Title X service information. Parents cannot access or obtain
information about their minor child’s Title X services without their child’s written permission.** If a
state law conflicts with a Title X regulation, the Title X regulation preempts the state law if the state
law would limit access or eligibility to the services provided through Title X.**

When services are funded by other programs, state law likely applies. When a minor obtains HIV
related medical services on his or her own accord, state law says “[t]he fact of consultation,
examination, and treatment of such a minor ... shall be absolutely confidential and shall not be
divulged ... except for purposes of [required public health or child abuse reporting]. If the minor is
less than sixteen years of age or not emancipated, the minor's parents or legal guardian may be
informed by the facility or physician of the consultation, examination, and treatment. The physician
or other health care provider shall counsel the minor on the importance of bringing his parents or
guardian into the minor's confidence about the consultation, examination, or treatment.”>*

» Mental Health Treatment
When a minor consents to his or her own mental health services, the “[p]rofessional person
rendering mental health services to a minor may, with or without consent of the minor, advise the
parent or legal guardian of the minor of the services given or needed.”*

> Sexually Transmitted Infections, Testing and Treatment
If the services are funded by Title X, then Title X confidentiality regulations apply. Federal

regulations implementing the Title X program require health care providers to keep personal
information regarding Title X funded services confidential and require that clinics obtain written

242 CFR. §59.11.

33 See Planned Parenthood Federation v. Heckler, 712 F. 2d 650, 663-664 (D.C. Cir. 1983)(“[U]nder the Supremacy Clause of the

Constitution states are not permitted to establish eligibility standards for federal assistance programs that conflict with the existing

federal statutory or regulatory scheme.”); Planned Parenthood Assoc. of Utah v. Matheson, 582 F. Supp. 1001, 1006 (D. Utah 1983); see also

County of St. Charles v. Missonri Family Health Council, 107 F.3d 682 (8t Cir. 1997); Does 1-4 v. Utah Dept. of Health, 776 F.2d 253 (10th Cir.

1985); Doe v. Pickett, 480 F. Supp. 1218, 1220-1221 (D.W.Va. 1979).

34 CR.S. § 25-4-1405(0).

B CRS. § 27-65-103(2). See also CR.S. § 27-65-121 regarding confidentiality of mental health treatment records and who may
authorize their release.
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authorization to release that information in most cases. Parents cannot access or obtain information
about their minor child’s Title X services without their child’s written permission.*®

In most other cases, state law likely applies. C.R.S. § 25-4-402(4) allows minors to obtain diagnosis
and treatment for sexually transmitted infections on their own accord. When a minor obtains STD
services on his or her own accord, state law says “[n]othing in [the state laws regarding inspection of
medical records] shall be construed to require a person responsible for the diagnosis or treatment of
sexually transmitted infections ... to release patient records of such diagnosis or treatment to a
parent, guardian, or person other than the minor or his or her designated representative.”*’

> Services for Victims of a “Sexual Offense”

For this purpose, “Sexual offenses” are defined in reference to Part 4 of Article 3 of Title 18 of the
Colorado Revised Statutes. They include the crimes of sexual assault, sexual assault on a child, and
unlawful sexual contact, among others.*®

“Prior to examining or treating a minor [under this section], a physician shall make a reasonable
effort to notify the parent, parents, legal guardian, or any other person having custody or decision-
making responsibility with respect to the medical care of such minor of the sexual offense.”**

After attempting to make the notification, the physician may treat the consenting minor whether or
not the physician was able to make the notification and whether or not the notified party has
consented. However, “if the person having custody or decision-making responsibility with respect to
the minor's medical care objects to treatment, then the physician shall proceed straight to a child
abuse report.*

Sexual assault and most sexual offenses against a minor are considered child abuse under Colorado
law, and mandated reporters must report them as such to child protection or law enforcement. (For
more information on mandated reporting, see the tool entitled “Colorado Mandated Child Abuse
Reporting” in this toolkit).

3642 C.FR. §59.11.
37 See C.R.S. §§ 25-1-801(1)(d), 25-1-802(2).
38 C.R.S. § 13-22-106.
3 C.RS. § 13-22-106(2)(a).
40 CRS. § 13-22-106(2)(b).
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FREQUENTLY ASKED QUESTIONS ABOUT MINOR CONSENT AND CONFIDENTIALITY

Q: Does a teen become
emancipated once he or
she becomes a parent, or
once she becomes
pregnant?

A: No. Becoming pregnant or a parent does NOT emancipate a minor in Colorado. A
pregnant or parenting teen remains a minor in the eyes of the law. In order to
consent for his or her own health care, a pregnant or parenting teen must meet one
of the minor consent exceptions described in the tool entitled “Colorado Minor
Consent Laws” also in this toolkit. (For example, any teen, including a pregnant or
parenting teen, may consent for his or her own health care if the teen is 15 or older,
living separately from his or her parents or guardian, and managing his or her own
financial affairs.)

Notably, a teen parent can consent for his or her child’s health care in the same way
any parent can — even if (as a minor), the teen may not be able to consent to his or
her own care.

Q: May a school
employee ever release
confidential information
from a student’s
“education record” if
there is a health or safety
emergency?

If so, to whom?

A: Yes, a school employee may share personally identifiable information from the
education record with certain parties in a health or safety emergency as follows:

“Education records” are subject to FERPA. Under FERPA, a school employee may
disclose personal information contained in the education record of a minor student
with “appropriate parties” during a health or safety emergency, “if knowledge of the
information is necessary to protect the health or safety of the student or other
individuals.”!

For this purpose, the U.S. Department of Education has interpreted emergency to be
“a specific situation that presents imminent danger” or requires an immediate need
for information to avert a serious threat. The emergency situation must be evaluated
on a case-by-case basis."

In an emergency, information may be shared with “appropriate parties.”
“Appropriate parties” may include law enforcement, parents, public health officials or
trained medical personnel, among others."

Q: May a health care
provider ever release
confidential information
protected by HIPAA if
there is a health or safety
emergency?

If so, to whom?

A: Yes, a health care provider may share information otherwise protected by HIPAA
in an emergency under certain conditions.

HIPAA allows health care providers to disclose otherwise protected health
information when the provider in good faith believes the disclosure is necessary to
prevent a serious and imminent threat to the health or safety of a person, consistent
with ethical standards. The disclosure must be to a person or persons the therapist
believes can prevent or lessen the threat."

Q: In the

confidentiality tool, | see
that there are some
situations in which a
health care provider has
the discretion to decide
whether or not to inform
parents when their child
seeks or has sought
particular medical care.

A: There are some situations in which the law allows providers to use their best
professional judgment to decide whether to maintain adolescent confidentiality or to
share patient information with another, such as a parent. When the law gives
providers discretion to share information or keep it confidential, providers sometimes
wonder how to make this decision.

Providers may want to consider a number of tools and resources in making this
judgment, including the ethical principles of their profession, model standards of
clinical practice, as well as current research. The Society for Adolescent Health and
Medicine (SAHM) and the American Academy of Pediatrics both have issued position
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How do | exercise this
discretion?

papers that discuss these resources and apply them to the issue of confidentiality in
adolescent health. The SAHM position paper is included in this toolkit for further
reference.

In general, discretion means that confidentiality can and usually should be
maintained. When a provider does determine that information must be shared
because, for example, the minor is at risk of harm or the disclosure is necessary to
provide adequate treatment, the provider should explain to the minor the reasons
why this needs to occur and, if possible, the provider should engage the minor in
deciding how the information will be shared, and by and with whom.

Q: May a health care
provider whose records
are subject to FERPA
promise students that
their parents will not
have access to “minor
consent” information in
their education record?

A: For the most part, no. The records of school health providers and programs
operating under FERPA are part of the “education record,” and under FERPA, parents
have a right to inspect the education record of their minor child if they choose to do
so0.” There is no exception under FERPA that limits parent inspection rights simply
because the information in the record pertains to health care services, or to “minor
consent” services, with one caveat.

While parents cannot be prevented from viewing “minor consent” health information
in the education record under FERPA, FERPA contains no affirmative obligation that
requires schools or school health providers to inform parents about “minor consent”
health care services that a student may have received. Further, FERPA only allows
parents a right to inspect “education records.” To the extent school health services
providers hold information about minor consent services that is not part of the
education record, (such as information in personal notes), the information would not
be subject to FERPA.

It should be noted that this answer does not take into account Colorado state medical
confidentiality law, which may apply to the same records at the same time as FERPA.
Obligations under FERPA and state medical confidentiality law regarding parent
access to minor consent records can conflict at times. State law also may impose
affirmative reporting obligations on certain school employees. Providers should seek
guidance from their own legal counsel regarding these issues.

Q: What if | have used
my clinical judgment to
determine that patient
confidentiality should be
protected, but | believe
that | cannot guarantee
confidentiality in my
clinic due to clinic
policies, funding,
insurance or other
issues?

A:ifa provider believes that he or she cannot promise confidentiality to an
adolescent patient when the provider feels it is necessary, the provider should refer
the patient to a clinic that can better meet the confidentiality needs of the patient.
For example, if a school nurse cannot guarantee confidentiality to a student seeking
information about contraception, the nurse may consider referring the patient to a
Title X clinic. Providers in Title X-funded clinics are bound by different federal
confidentiality laws than nurses employed by most schools. See the tool entitled
“Confidentiality of Adolescent Medical Information Under Colorado Law” also in this
toolkit, for more information on Title X laws. For this reason, it is helpful for providers
to know the confidentiality policies of the other providers and agencies in their area.

i34 C.F.R. §§ 99.31(a)(10) and 99.36. See also U.S. Dept. of Health and Human Services & U.S. Dept. of Educ. Joint Guidance on the Application of the Family Educational Rights and
Privacy Act (FERPA) and the Health Insurance Portability and Acconntability Act of 1996 (HIPAA) To Student Health Records, November 2008, at pg 10.
i U.S. Dept. of Educ. Family Compliance Policy Office, Letter to University of New Mexico re: Applicability of FERPA to Health and Other State Reporting Requirements, Nov. 29, 2004.

it See id. at pg 7; see also U.S. Dept. of Health and Human Services & U.S. Dept. of Educ. Joint Guidance, at 10.
v 45 CF.R. § 164.512(j).
v 34 CER. §99.10.
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MANDATED CHILD ABUSE REPORTING IN COLORADO

THE BASICS OF REPORTING
Q: Who is a mandated reporter?

A: The following persons are mandated reporters under Colorado law:

(a) Physician or surgeon, including a physician in training; (b) Child health associate; (c) Medical examiner or
coroner; (d) Dentist; (e) Osteopath; (f) Optometrist; (g) Chiropractor; (h) Podiatrist; (i) Registered nurse or
licensed practical nurse; (j) Hospital personnel engaged in the admission, care, or treatment of patients; (k)
Christian science practitioner; (I) Public or private school official or employee; (m) Social worker or worker in any
facility or agency that is licensed or certified pursuant to part 1 of article 6 of title 26, C.R.S.; (n) Mental health
professional; (o)Dental hygienist; (p) Psychologist; (q) Physical therapist; (r) Veterinarian; (s) Peace officer as
described in section 16-2.5-101, C.R.S.; (t) Pharmacists; (u) Commercial film and photographic print processor as
provided in subsection (2.5) of this section; (v) Firefighter as defined in section 18-3-201(1), C.R.S.; (w) Victim’s
advocate, as defined in section 13-90-107(1)(k)(Il), C.R.S.; (x) Licensed professional counselors; (y) Licensed
marriage and family therapists; (z)Unlicensed psychotherapists; (aa) Clergy members in certain circumstances.
(Clergy is defined by state law); (bb) Registered dietitian who holds a certificate through the commission on
dietetic registration and who is otherwise prohibited by 7 CFR 246.26 from making a report absent a state law
requiring the release of this information; (cc) Worker in the state department of human services; (dd) Juvenile
parole and probation officers; (ee) Child and family investigators, as described in section 14-10-116.5, C.R.S.; (ff)
Officers and agents of the state bureau of animal protection, and animal control officers; (gg) The child
protection ombudsman as created in article 3.3 of this title; and (hh) Starting January 1, 2012, educators
providing services through a federal special supplemental nutrition program for women, infants, and children, as
provided for in 42 U.S.C. sec. 1786. Colo. Rev. Stat. [hereinafter “C.R.S.”] § 19-3-304.

There are special reporting rules for employees of the public health department in some cases. See C.R.S. §§ 19-
3-304, 25-1-122, and 25-4-1404.

Q: When must a mandated reporter file a child abuse report?

A: A mandated reporter “who has reasonable cause to know or suspect that a child has been subjected to
abuse or neglect or who has observed the child being subjected to circumstances or conditions that would
reasonably result in abuse or neglect shall immediately upon receiving such information report or cause a report
to be made of such fact to the county department or local law enforcement agency.”

C.R.S. § 19-3-304.
There are special reporting rules for employees of the public health department in some cases.

See C.R.S. §§ 19-3-304, 25-1-122, and 25-4-1404.
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Q: What if the mandated reporter learns of the abuse after the victim reaches age 18?

A: The reporting requirements do not apply if (1) the reporter learns of the abuse or neglect after the victim is

18 or older and (2) does not have reasonable cause to know or suspect that:

o The perpetrator has abused or neglected another child currently under the age of 18 or is in
circumstances in which abuse likely could result, or

e The perpetrator is in a position of trust with a child currently under the age of 18.

C.R.S. § 19-3-304 (1)(b).

Q: What about the right to patient confidentiality?

A: child abuse reporting is an exception to patient confidentiality under most confidentiality laws, including
FERPA, HIPAA and federal Title X family planning regulations. A mandated reporter may share otherwise
confidential health information with the county department or law enforcement for the purpose of child abuse
reporting if the information is relevant to a mandated child abuse report.

WHAT IS REPORTABLE?
Q: What is reportable abuse or neglect?

A: “child abuse or neglect” means an act or omission in one of several categories that threatens the health or
welfare of a child. These categories include: Non-accidental Physical Injury, Neglect, Emotional Abuse, Unlawful
Sexual Behavior (e.g. Sexual Assault, Incest, Sexual Exploitation, Pimping or Employing a minor for prostitution),
and Drug Related Abuse or Neglect (either the presence of a child at a home where a controlled substance is
manufactured, or a positive test for a schedule | or Il drug at a child’s birth unless the mother had lawful
prescription).

See C.R.S. § 19-1-103 for full description of the categories of reportable acts and their definitions.

Q: Whatis reportable physical abuse?

A: Mandated reporters must make a child abuse report when they have reasonable cause to know or suspect

that a child has been the victim of a “non-accidental physical injury” that threatens the health or welfare of the
child.

See C.R.S. § 19-1-103(1)(a)(1).
Injuries that must be reported include: (1) evidence of bruising, bleeding, burns, fracture of any bone, subdural
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hematoma, soft tissue swelling, malnutrition, failure to thrive, or death, when (2) the condition is not sufficiently
explained or circumstances indicate that the condition may not be accidental.

See C.R.S. § 19-1-103(1)(a)(l).

Q: Whatis reportable sexual abuse?

A: Mandated reporters must make a child abuse report when they have reasonable cause to know or suspect

that a child has been “subjected to unlawful sexual behavior as defined in section 16-22-102(9), C.R.S.” See
C.R.S. § 19-1-103(1)(a)(ll)(emphasis added).

Section 16-22-1-2(9) defines “unlawful sexual behavior” as completion of any of the following criminal offenses
or the criminal attempt to commit any of the following offenses:

e Sexual Assault, in violation of C.R.S. 18-3-402

e Sexual assault in 1* degree, in violation of C.R.S. 18-3-402 as existed prior to 7-1-00
e Sexual assault in second degree, in violation of C.R.S. 18-3-403 as existed prior to 7-1-00
e Unlawful sexual contact, in violation of C.R.S. 18-3-404

e Sexual assaultin 3™ degree, C.R.S. 18-3-404, as existed prior to 7-1-00

e Sexual assault on a child, in violation of C.R.S. 18-3-405

e Sexual assault on a child by one in a position of trust, in violation of C.R.S. 18-3-405.3
e Incest, in violation of C.R.S. 18-6-302

e Trafficking in children, in violation of C.R.S. 18-3-502

e Sexual exploitation of children, in violation of C.R.S. 18-6-404

e Pandering of a child, in violation of C.R.S. 18-7-403

e Pimping of child, in violation of C.R.S. 18-7-405

e Soliciting for child prostitution, in violation of C.R.S. 18-7-402

e Internet sexual exploitation child, in violation of C.R.S. 18-3-405.4

e Internet luring, in violation of C.R.S. 18-3-306(3)

e Engaging in sexual conduct in correctional institution, in violation of C.R.S. 18-7-701

There are other offenses in this list as well. See C.R.S. 16-22-1-2(9) for the complete list of crimes constituting
“Unlawful Sexual Behavior.” Each of these offenses is specifically defined under state law. This document
provides definitions for just a few of the above offenses in the answers to the following questions. A child abuse
report must be made if anyone subjects or criminally attempts to subject a minor to any of the above offenses.

Q: What is “Sexual Assault” for the purpose of child abuse reporting?

+ “Sexual Assault” of a minor is reportable child abuse. “Sexual Assault” is defined as “ knowingly inflict[ing]
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sexual intrusion or sexual penetration® on a victim” in the following circumstances:

“(a) The actor causes submission of the victim by means of sufficient consequence reasonably calculated to

cause submission against the victim's will; or
(b) The actor knows that the victim is incapable of appraising the nature of the victim's conduct; or
(c) The actor knows that the victim submits erroneously, believing the actor to be the victim's spouse; or

(d) At the time of the commission of the act, the victim is less than fifteen years of age and the actor is at
least four years older than the victim and is not the spouse of the victim; or

(e) At the time of the commission of the act, the victim is at least fifteen years of age but less than seventeen
years of age and the actor is at least ten years older than the victim and is not the spouse of the victim; or

(f) The victim is in custody of law or detained in a hospital or other institution and the actor has supervisory
or disciplinary authority over the victim and uses this position of authority to coerce the victim to submit,
unless the act is incident to a lawful search; or

(g) The actor, while purporting to offer a medical service, engages in treatment or examination of a victim for
other than a bona fide medical purpose or in a manner substantially inconsistent with reasonable medical

practices; or

(h) The victim is physically helpless and the actor knows the victim is physically helpless and the victim has
not consented.”

C.R.S. § 18-3-403.

Q: What is “Unlawful Sexual Contact” for child abuse reporting purposes?
A: “Unlawful Sexual Contact” with a minor is reportable child abuse. “Unlawful Sexual Contact” is defined as
“knowingly subject[ing] a victim to any sexual contact®” when:

(a) The actor knows that the victim does not consent; or

(b) The actor knows that the victim is incapable of appraising the nature of the victim's conduct; or

(c) The victim is physically helpless and the actor knows that the victim is physically helpless and the victim

L C.RS. § 18-3-401(5), (6)(""Sexual intrusion’ means any intrusion, however slight, by any object ot any patt of a person's body, except the
mouth, tongue, or penis, into the genital or anal opening of another person's body if that sexual intrusion can reasonably be construed as being
for the purposes of sexual arousal, gratification, or abuse...’Sexual penetration’ means sexual intercourse, cunnilingus, fellatio, analingus, or
anal intercourse. Emission need not be proved as an element of any sexual penetration. Any penetration, however slight, is sufficient to
complete the crime.”).

> CRS. § 18-3-401(4)(""Sexual contact’ means the knowing touching of the victim's intimate parts by the actor, or of the actot's intimate parts
by the victim, or the knowing touching of the clothing covering the immediate area of the victim's or actot's intimate patts if that sexual contact
is for the purposes of sexual arousal, gratification, or abuse.”).
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has not consented; or

(d) The actor has substantially impaired the victim's power to appraise or control the victim's conduct by
employing, without the victim's consent, any drug, intoxicant, or other means for the purpose of causing
submission; or

(f) The victim is in custody of law or detained in a hospital or other institution and the actor has supervisory
or disciplinary authority over the victim and uses this position of authority, unless incident to a lawful
search, to coerce the victim to submit; or

(g) The actor engages in treatment or examination of a victim for other than bona fide medical purposes or in
a manner substantially inconsistent with reasonable medical practices.”

It also includes “induc[ing] or coerc[ing] a child by any of the means set forth in _18-3-402 to expose intimate
parts or to engage in any sexual contact, intrusion, or penetration with another person, for the purpose of
the actor's own sexual gratification.”

C.R.S. § 18-3-404.

Q. Should sexual activity with a teen ever be reported as abuse based on age alone?

A: Yesin afew cases. “Child abuse or neglect” includes any case in which a minor is subjected to “unlawful

sexual behavior” as that term is defined in Colorado law. C.R.S. § 19-1-103(1)(a)(ll). Sexual activity between
disparate age partners is “unlawful sexual behavior” in some circumstances and therefore must be reported as
child abuse.

For example, it is “Sexual Assault” and therefore reportable child abuse when a minor
(1) Engages in “sexual intrusion” or “sexual penetration” (see footnote one for definitions) and
(2) At the time of the commission of the act:

e One partner was less than fifteen years of age and the other partner was at least four years older and
not the spouse of the victim; or

e One partner was at least fifteen years of age but less than seventeen years of age and the actor is at
least ten years older than the victim and is not the spouse of the victim.

See the tool titled “When a Health Care Provider Must Report Sexual Activity” in this toolkit for more detailed
information.

Q: Does a mandated reporter have to report the sexual exploitation of a minor or the use of minors in

prostitution or pornography?

A: Yesin most cases. “Child abuse or neglect” includes any case in which a minor is subjected to “unlawful
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sexual behavior” as that term is defined in Colorado law. C.R.S. § 19-1-103(1)(a)(ll). “Unlawful sexual behavior”

is defined by reference to multiple criminal code sections. Several of the reportable offenses criminalize the
sexual exploitation and trafficking of minors and the use of minors in prostitution and pornography. Here are
just two examples:

(1) Mandated reporters must make a child abuse report if they have reasonable cause to know or suspect that a
person did any of the following:

(a) Solicited another for the purpose of prostitution of a child or by a child;

(b) Arranged or offered to arrange a meeting of persons for the purpose of prostitution of a child or by a
child; or

(c) Directed another to a place knowing such direction is for the purpose of prostitution of a child or by a
child.

See C.R.S. § 18-7-402.

(2) Reporters also must make a child abuse report if they have reasonable cause to know or suspect that
someone is “knowingly liv[ing] on or [being] supported or maintained in whole or in part by money or other
thing of value earned, received, procured, or realized by a child through prostitution.”

C.R.S. § 18-7-405.

See the answer to the question “what is reportable as sexual abuse” above for a complete list of reportable acts
related to sexual exploitation, prostitution and pornography.

Q: Whatis reportable neglect?

A: Mandated reporters must make a child abuse report when they have reasonable cause to know or suspect
that a child has been the victim of “neglect” that threatens the health or welfare of the child. “Child neglect” is
an act or omission that threatens the health or welfare of a child, including any case in which a child is in need of
services because the child’s parents, legal guardian, or custodian failed to take the same actions to provide
adequate food, clothing, shelter, medical care, or supervision that a prudent parent would take. It is not
neglectful to include a recognized method of religious healing in lieu of medical treatment.

C.R.S. § 19-1-103(1)(a)(IlI).

Q: What is reportable emotional abuse?

A: Mandated reporters must make a child abuse report when they have reasonable cause to know or suspect
that a child has been the victim of “child abuse or neglect” that threatens the health or welfare of the child.
“Child abuse or neglect” is an act or omission that threatens the health or welfare of a child, including emotional
abuse. For this purpose, “emotional abuse” means “an identifiable and substantial impairment of the child’s
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intellectual or psychological functioning or development or a substantial risk of impairment of the child’s
intellectual or psychological functioning or development.”

C.R.S. § 19-1-103(1)(a)(IV).

THE REPORTING

Q: How and how quickly must a mandated reporter make a report?

A: “Reports of known or suspected child abuse or neglect... shall be made immediately to the county

department or the local law enforcement agency and shall be followed promptly by a written report prepared
by those persons required to report. The county department shall submit a report of confirmed child abuse or
neglect within sixty days of receipt of the report to the state department in a manner prescribed by the state
department.”

C.R.S. 19-3-307 (2010).

Q. What information should the report include?

A: child abuse reports should contain, when possible:

(a) “The name, address, age, sex, and race of the child;

(b) The name and address of the person responsible for the suspected abuse or neglect;

(c) The nature and extent of the child’s injuries, including any evidence of previous cases of known or
suspected abuse or neglect of the child or the child’s siblings;

(d) The names and addresses of the persons responsible for the suspected abuse or neglect, if known;

(e) The family composition;

(f) The source of the report and the name, address, and occupation of the person making the report;

(g) Any action taken by the reporting source;

(h) Any other information that the person making the report believes may be helpful in furthering the
purposes of [protecting children from child abuse or neglect].”

C.R.S. § 19-3-307(2.5)

There are special reporting rules for employees of the public health department in some cases. See C.R.S. §§ 19-
3-304, 25-1-122, and 25-4-1404.

Q: What happens to the report?

. The county department of social services must immediately send copies of abuse reports to the district
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attorney’s office and the local law enforcement agency.

Within 60 days of the report to the county department of social services, the department must submit reports of
confirmed child abuse or neglect to the state department. C.R.S. § 19-3-307.

Peace officers and prosecutors also may respond. They will determine whether it is appropriate to file any
criminal charges against the suspected abuser.

Q: Are there penalties for failing to report or making a false report?

A: Failing to report can lead to criminal charges and liability. While mandated reporters have immunity when

they report in good faith, mandated reporters who knowingly make a false report can be subject to criminal and
civil liability.

See C.R.S. §§ 19-3-309 and 19-3-304.
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When Health Care Providers Must Report Sexual Activity under

Colorado’s Mandatory Child Abuse Reporting Law

In Colorado, most health care practitioners are mandated reporters of child abuse. Mandated reporters must report
to the appropriate authorities when they have reasonable cause to know or suspect child abuse. Under Colorado law,
sexual acts are reportable as child abuse in the following three circumstances:

1.ANY NON-CONSENSUAL SEXUAL CONTACT', PENETRATION’, OR INTRUSION” IS REPORTABLE
Knowingly subjecting a minor to sexual contact without the minor’s consent is reportable child abuse. Consent requires

“cooperation in act or attitude pursuant to an exercise of free will and with knowledge of the nature of the act. A
current or previous relationship shall not be sufficient to constitute consent . . .. Submission under the influence of fear
shall not constitute consent.” C.R.S. § 18-3-401. See the tool entitled “Mandated Child Abuse Reporting in Colorado” for
more details.

2. SEXUAL PENETRATION OR |NTRUSION2 IS REPORTABLE BASED ON AGE DIFFERENCE BETWEEN PARTNER AND PATIENT IN A FEW SITUATIONS

Mandated reporters also must report sexual penetration or intrusion (not simply contact) with a minor based on the age
difference between the patient and his or her partner (other than a spouse), according to the following:

Age of l Age of Partner —
Patient

14 15 16 |17 18 19]20 21|22 23|24 25

1
12
13
14
15
16
17
18
19 M = Mandated. A report is mandated based solely on the age difference
20 between patient and partner.
2 4+ = Mandated. A report is mandated if the older partner is 4 or mote years
older than the younger partner. For example:
22 -Minor is 14 and partner is 18 years old or older, or
23 -Minor is 13 and partner is 17 years old or older.
24 10+= Mandated. A report is mandated if the older partner is 10 or mote
years older than the younger partner. For example:
25 -Minor is 15 and partner is 25 years old or older, or
26 -Minor is 16 and partner is 26 years old or older.
No reports are required if minor and partner are both 17 or older.
CJ = Clinical Judgment. A report is not mandated based solely on age of
participants; however, a reporter must use clinical judgment and must report
if he or she has a reasonable suspicion that the act was non-consensual.

Chart design by David Knopf, LCSW, UCSF. See next page for legal sources for this chart.

© Feb. 2011. National Center for Youth Law, Adolescent Health Law Project, www.teenhealthlaw.org
This is intended only for use as a reference. It is not legal advice. Consult legal counsel for more information.

24


http://www.teenhealthlaw.org/�

3. OTHER REPORTING OBLIGATIONS:
This worksheet is not a complete review of all Colorado sexual abuse reporting requirements. It only addresses
reporting of sexual contact and sexual penetration between certain parties. It does not address reporting requirements
when sexual activity occurs between persons with a special relationship, such as family or persons in a position of trust,
or reporting of other sexual activity such as sexual exploitation, prostitution or pornography. For more information on
other reporting requirements and how to report, see the document entitled “Mandated Child Abuse Reporting in
Colorado” in this toolkit.

Definitions:

"’Sexual contact’ means the knowing touching of the victim's intimate parts by the actor, or of the actor's intimate
parts by the victim, or the knowing touching of the clothing covering the immediate area of the victim's or actor's
intimate parts if that sexual contact is for the purposes of sexual arousal, gratification, or abuse.” C.R.S. § 18-3-401(4).

2"'Sexual intrusion’ means any intrusion, however slight, by any object or any part of a person's body, except the
mouth, tongue, or penis, into the genital or anal opening of another person's body if that sexual intrusion can
reasonably be construed as being for the purposes of sexual arousal, gratification, or abuse...”"Sexual penetration’
means sexual intercourse, cunnilingus, fellatio, analingus, or anal intercourse. Emission need not be proved as an
element of any sexual penetration. Any penetration, however slight, is sufficient to complete the crime.” C.R.S. § 18-
3-401(5), (6).

Legal Sources for this Chart:

Colo. Rev. Stat. §§ 19-3-304(mandated child abuse reporting); 19-1-10(defining child abuse as unlawful sexual behavior);
16-22-102(defining unlawful sexual behavior); 18-3-404(defining reportable unlawful sexual contact); 18-3-402(defining
reportable sexual assault).
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OFFICE SELF-ASSESSMENT CHART

IS YOUR OFFICE CONFIDENTIALITY CONSCIOUS?

Take a moment to complete this self assessment to see how your office scores.

Yes

No

STAFF

Knowledge

Staff is educated regarding the minor consent and
confidentiality laws that pertain to adolescents.
Reference materials are available for all staff.

Policies

When a minor requires confidentiality and confidentiality
cannot be maintained, adolescents are provided referrals
to other practices where confidentiality will be
safeguarded.

Practice

Charts and paperwork are securely placed or stored.

Patient information is only discussed in private and never
in elevators, hallways, parking lots, garages, waiting
rooms, or other open spaces.

WAITING
ROOM

Privacy

Precautions are taken to ensure privacy when patients
register at the front desk.

Patients can sit in visually obscured, private areas (i.e. a
corner or alcove; behind a room divider), and are shielded
from the view of people walking outside.

Waiting room signs explain confidentiality and limitations.

Environment

The atmosphere (pictures, posters, etc.) creates a safe
and comfortable environment for adolescents to discuss
private health concerns.

Patients are given as much privacy as possible when
completing forms and paperwork.

HANDOUTS
AND
MATERIALS

Discrete

Literature is small enough to fit into a wallet or purse.

Accessible

Education materials on confidentiality for adolescent
patients and their parents are displayed and/or offered.

Written materials have been translated to languages
spoken by patients and families.

Written materials have been assessed for reading levels
and some materials target adolescents with a reading
level below 8" grade.

EXAM

Informative

Adolescents and parents are provided with the
opportunity to talk one-on-one with the health care
provider about their concerns.

At the beginning of each appointment, the parameters of
confidentiality are explained to patients and his/her
parents if they are present.

Situations in which confidentiality may be breached are

Adapted with permission from the California Adolescent Health Collaborative and the California Adolescent Health Working Group.
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discussed.

A sign in the exam room encourages patients to ask
questions.

Private Patients are given privacy when changing clothes.

Doors are closing during history taking, counseling, and
physical exams.

IN-HOUSE HIPAA File cabinets, drawers, and file rooms are closed and
RECORD Compliant | |ocked when not in use.
KEEPING*

Adolescent charts are flagged with a sticker stating “DO
NOT COPY” and staff are trained to separate out
confidential materials when copying records.

Electronic | Computer access is protected by passwords, and monitors
Records are faced away from public view.

PRE-VISIT AND | Phone Calls | New adolescent patients can join your practice without
FOLLOW-UP parental consent when legally possible.

Patients are asked at the time of scheduling if automated
appointment reminders are okay.

At every visit, adolescent patients are asked where and
how they can be contacted by phone or email for general
and/or confidential matters.

Mail Appointment reminders are only mailed to adolescent
patients” homes with permission from the adolescent. If
the adolescent does not wish to receive mail at home or
an alternate address, he or she is offered a time to pick
up the mail at the clinic.

BILLING Procedures | Special considerations are made to safeguard confidential
visit information for adolescents with private insurance.
(Please refer to CASBHC's paper titled “Cost Recovery and
Reduction Strategies for Providing Reproductive Health
Services in SBHCs).

Payment for confidential services is collected at the time

of service if possible.

How did you score? If you checked more than half of the boxes “yes” in each section, you’re on your
way to having a confidentiality conscious office. Each section in which you checked half or less of the
boxes “yes” should be improved to better promote and protect confidentiality in your office. You can
improve your office by implementing each piece that you checked “no”.

*While establishing confidentiality conscious guidelines in the front office is essential, it is also
important to acknowledge that confidentiality can be breached through the systems that support your
electronic record keeping, billing, insurance claims, and explanation of benefits (EOBs). See the Back-
Office Policy Recommendations for suggestions on confidentiality conscious policies for the systems in
your type of practice.

Adapted with permission from the California Adolescent Health Collaborative and the California Adolescent Health Working Group.
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CONFIDENTIALITY CONSCIOUS BACK-OFFICE
POLICY RECOMMENDATIONS

The following administrative policies are necessary in any practice setting for the promotion and protection of
adolescent confidentiality.

COMMUNICATION AMONG FRONT AND BACK OFFICE STAFF

e (Clinician/Provider: The clinician stamps or visibly marks the chart of each adolescent patient who receives
minor consent services. Clearly marking charts that contain confidential or sensitive information is
imperative so that all personnel (including registration and lab) are able to maintain adolescents’
confidentiality when appropriate.

e Front and Back Office Staff: All staff are trained to look for confidential and sensitive charts and treat them
accordingly.

SENSITIVE BILLING PRACTICES

e For sensitive services, request payment at the time of service. If the adolescent patient cannot pay at the
time of visit, a balance is incurred that can be paid in person at a later date or alternately, waiving the fee.

e Electronic or automatic billing programs can be circumvented by using alternate programs or methods of
record keeping for paying for confidential or sensitive services.

DIFFERENT TYPES OF PRACTICES WILL REQUIRE ADDITIONAL OR SPECIALIZED POLICIES
Special Considerations for Privately Insured Patients

While Medicaid and other types of public coverage generally avoid sending explanation of benefits (EOBs) to
patients’ homes for confidential or sensitive services, private insurance companies are often required to send EOBs
as a measure to avoid fraud. Even if billing to the home is avoided, an EOB sent home can breach confidentiality for
adolescents who are insured through their parents. In general, providers have little to no control over how insurers
will inform their beneficiaries of claims, but HIPAA allows patients to request that his or her insurance plan not send
an EOB to the household if disclosing the information to another household member will “endanger” the patient.
Please note that the insurer is not obligated to comply with the request.

POLICY RECOMMENDATIONS

e Ensure that patients seeking confidential or sensitive services are aware that they may ask their insurer not
to send an EOB or to send it to a different address if the disclosure would “endanger” the patient. Note that
the insurer is not obligated to comply with the request. Adolescent patients may not know what type of
insurance they have, so the following recommendation should be simultaneously implemented.

Adapted with permission from the California Adolescent Health Collaborative and the Adolescent Health Working Group.
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e Training billing, claims or other appropriate staff to flag or contact privately insured patients receiving
sensitive care to warn them that an EOB containing information may be sent to their home address.
Patients receiving sensitive services who feel they would be endangered by receiving an EOB to the
household should be encouraged to contact their health plan’s HIPAA required privacy officer for
information on how to make a request.

ELECTRONIC RECORDS

e Face monitors away from public and other employee view, or use privacy screens, strategically placed
objects, or timed screen savers and log-outs.

e Use passwords, and enforce no password sharing or accessible written passwords.

e When communicating between electronic systems, use a real or virtual cover sheet with a confidentiality
notice and request to destroy it if sent unintentionally.

e When disclosing medical records of a minor to the parent of that minor, confidential services are NOT
automatically printed or included.

PROMOTION OF SERVICES

e Advertisement wallet cards are adolescent-appropriate and state confidentiality practices.

e Publicize your services at local schools.

Adapted with permission from the California Adolescent Health Collaborative and the Adolescent Health Working Group.

29



TIPS, TRICKS & TOOLS

BALANCING ACT: ENGAGING YOUTH,

SUPPORTING PARENTS

Attempting to provide confidential services can cause great discomfort for adolescents, parents, and providers if it is not
handled in a sensitive manner. The following are recommendations to ease the transition from the parent-accompanied visit to
the adolescent visit. The participation of a parent/caregiver in the adolescent’s visit is invaluable and should be encouraged.
That said, the adolescent may not disclose essential information if the provider does not establish rapport and an alliance with
the adolescent. When balancing the needs, concerns, and priorities of the parent with those of the adolescent, remember, the

adolescent is your client, not the parent.
SEPARATING THE ADOLESCENT AND PARENT IN THE CLINICAL VISIT:
ROADMAP
e Lay out the course of the visit...for example, “We will spend some time talking together
about Joseph’s health history and any concerns that you or he might have, and then | will
also spend some time alone with Joseph. At the end of the visit, we will all talk to clarify
any tests, treatments or follow-up plans.”
e Explain your office/clinic policy regarding adolescent visits.
Review your policy verbally early in the interaction with the adolescent and parent.
Normalize the reality that adolescents have an increased concern with and need for
privacy.
Introduce the concept of fostering adolescent self-responsibility and self-reliance.
Reinforce that this policy applies to all adolescents in your practice or clinic (in other
words, this is not specific to a particular adolescent).
Acknowledge that although the adolescent is a minor, they do have specific legal rights
related to consent and confidentiality.
Validate the parental role in their adolescent’s health and well-being.
o Elicit any specific questions or concerns from the parent.
e Direct questions and discussion to the adolescent while attending to and validating
parental input.
SEPARATE
o |nvite the parents to have a seat in the waiting area, assuring them that you will call them
in prior to closing the visit.
ESTABLISHING A RELATIONSHIP WITH THE ADOLESCENT
REVISIT
e Once the parent is out of the room, revisit issues of consent and confidentiality with the
adolescent, including situations when sensitive information may need to be shared.
e Revisit areas of parental concern with the adolescent and obtain the adolescent’s
perspective.
EXAM
e Conduct the psycho-social interview and physical exam (ascertain whether the adolescent
desires parent’s presence during PE and accommodate the adolescent’s preference).
e Decide what to disclose and how; clarify what information from the psycho-social interview
and PE the adolescent is comfortable sharing with parent.
e Encourage the adolescent to discuss issues with his or her parent or other responsible adult
as appropriate to the individual circumstances.
e Explore approaches the adolescent might use to facilitate this discussion (how does he or
she imagine the conversation).
o Offer support, tools, and facilitation.
CONCLUDING THE VISIT WITH THE ADOLESCENT AND PARENT
REUNITE
o |nvite the parent back to close the visit with both parent and adolescent.
e Focus on strengths and discuss concerns (with the adolescent’s permission).

TIPS

e Give parents and
adolescents a heads up
about minor consent
services and confidential
care. The policy should be
clearly outlined on the
SBHC consent form. This
will help prepare families
for the adolescent visit.

e Explain the separation of

the parent and the
adolescent emphasizing
that adolescents need to
have increasing
involvement in and
responsibility for their
health.

e A young person is more
likely to disclose sensitive
information to a health
care provider if the
adolescent is provided with
confidential care, and has
time alone with the
provider to discuss his/her
issues.

e Even when the presenting

concern is acne or an
earache, there may be
other issues (such as the
need for a pregnancy test),
which will only surface
when confidential care is
provided.

e Display posters in the

waiting area explaining
adolescent consent and
confidentiality and your
office policy relating to the
law. This can reinforce that
you will be meeting alone
with the adolescent.

Adapted with permission from the California Adolescent Health Collaborative and the Adolescent Health Working Group.
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PROVIDER TIPS FOR DISCUSSING

CONDITIONAL CONFIDENTIALITY
BE DIRECT

e Discuss confidentiality and the conditions under which it might be breached at the beginning of
your interaction with a young person.

KEEP IT SIMPLE

e Tailor your discussion to the youth’s age and context. For example, when presenting
information about child abuse reporting related to age differences:

0 In Colorado, for 13 year old patients, it is important to emphasize that if they tell you
that they are having sex with a partner who is 4 or more years older, you would need to
report that as child abuse, even if they tell you